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tribe exerts jurisdiction over all on-reservation lands, as its jurisdiction may be quite limited on 
non-Indian lands on the reservation. Strate v. A-1 Contractors^ 520 U.S. 438 (1997); Atkinson 
trading Co, v. Shirley , U.S. (May 29, 2001). Thus, many of the same issues facing an off- 
reservation acquisition pertain to non-Indian on-reservation lands that may be acquired in trust. 

2. Definition of "reservation**in section 151.2. In both the November 12, 1999, and March 7, 
2001, letters, the Attorneys General recommended amending the definition of "reservation." 
While the published rule did make changes to the definition, as it relates to Pueblos in New 
Mexico, it did not observe the comment made by our letters. The Attorneys General again 
suggest a definition which states: 

Reservation means that area of land which has been set aside or which has been 
acknowledged as having been set aside by the United States for the use ofthe 
Tribe as described in a final treaty, Executive order or proclamation. Federal 
statute, or final judicial determination, except as such lands may have been 
diminished or Indian title extinguished by agreements, treaties, executive orders 
or congressional actions or by a decree or ruling of a court. 

The published rule uses a definition which refers to the "exterior boundaries" of lands, as "more 
particularly defined . . ." in the statutes, etc. However, while ceded lands are no longer part of 
the "reservation," under the definition in the published rule, ceded lands may arguably be 
included within the "exterior boundaries" ofthe reservation. Notably, the term "exterior 
boundaries" has been deleted fi:om our proposal to reflect the reality that the land ownership on 
many reservations is checkerboarded and the jurisdiction over those lands is checkerboarded as 
well. Additionally, the states oppose any definition of "reservation" that fails to acknowledge 
that tribes have ceded certain lands back to the United States and that these ceded lands are no 
longer part ofthe reservation unless subsequently restored to reservation status. A clear 
definition ofthe term "reservation" is extremely important to the states. 

3. Federal agency transfers of title. As discussed in the March 7, 2001, letter, the now-published 
rule excludes fi^om its provisions "federal agency transfers of title." § 151.3(b)(5). The rationale 
given is that such exchanges "do not have an impact on the local governments because these 
lands are not already under their jurisdiction." This is an overly-broad and inaccurate statement 
concerning federal lands within the states. While there may be federal preemption of certain 
areas of jurisdiction, unless the parcel is in the exclusive jurisdiction ofthe United States, states 
exercise certain limited police powers in federal lands within their boundaries. The State of 
South Dakota, for example, has hunting and fishing jurisdiction over non-Indians on Corps of 
Engineers' lands on reservations. South Dakota v. Bourland, 508 U.S. 679 (1993). Any proposal 
to transfer Corps of Engineers, Bureau of Reclamation, BLM, U.S. Forest, U.S. Wilderness, U.S. 
Monuments, or other federal lands into trust is a matter of substantial concern to the states, 
affecting their jurisdiction and potentially impacting land use, environmental quality, water 
rights, public safety, gaming policies, and general welfare ofthe state and local communities. 
Existing federal agency transfer rules do not contemplate the new use of such lands for activities 
such as Indian gaming. The rule should be amended to require consideration of all such impacts 
under section 151 and to include such transfers within the ambit of a federal-state-tribal 
cooperative dialogue discussed herein. 



COPY 



AR00700 



Case 1 :06-cv-01 405-RWR Document 21 -1 7 Filed 02/08/2008 Page 2 of 44 

The Honorable Gale Norton 

June 15, 2001 

Pages 

4. Change in use for gaming purposes. Also discussed in both the November 12, 1999, and 
March 7, 2001, letters, was the fact that the preamble to the proposed rule (April 1999) set forth 
the Department's position that any land acquired in trust after October 17, 1988 (the effective 
date of the Indian Gaming Regulatory Act), could not be used for gambling without prior 
comphance with Section 20 of the Act. That section generally prohibits gaming on any newly 
acquired lands with certain exceptions, such as when certain secretarial findings are made and 
there is gubernatorial concurrence with those findings. The preamble to the proposed rule stated: 

If a tribe applies under these regulations to have title acquired in trust for a non- 
gaming purpose, and then at a later date decides that it would like to conduct 
gaming on that parcel, it will be authorized to engage in such gaming only if it 
comphes with the requirements of Section 20 of IGRA. In other words, to game 
on a parcel of trust land acquired after October 17, 1988, ( i.e.. the date of passage 
of IGRA), the tribe must submit to the same Section 20 analysis and obtain the 
same gubernatorial consent as would have been required if the parcel were 
originally taken into trust for the purpose of gaming. 

Again, we observe that the statement in the April 1999 preamble should be included in the text of 
the rule itself. As we said in November 1999, it substance should be recited in the ^'regulations 
so that it is part of the Federal Register, and ultimately, the Code of Federal Regulation, rather 

than just a statement of intent " While the Department has promulgated a proposed rule 

governing acquisition of land in trust for gaming purposes, 65 Fed. Reg. 55471 (Sept. 14, 2000), 
that rule has not been finalized and, in any case, it serves to strengthen the Department's position 
to restate its view in this published rule. Indeed, the Department should unequivocally articulate 
the requirement, in the form of a final, binding rule relating to land in trust acquisitions 
generally, that Section 20 of IGRA governs the use of lands acquired after October 17, 1988, for 
gaming purposes, including, where applicable, the requirement of secretarial findings and 
gubernatorial concurrence. Therefore, we recommend an amendment to include the relevant 
language of the preamble of the original proposed rule into the text of the current published rule, 

CONCLUSION 

The Attorneys General appreciate the opportunity to address again this critical question that 
relates to core sovereign interests of the state and the local communities. The acquisition of land 
in trust for the benefit of Indian tribes is generally a commendable and important federal 
governmental action, but it is simultaneously a taking of land out of the traditional scope of the 
states' jurisdiction and that of their political subdivisions. The federal government, then, should 
proceed quite careftiUy in matters such as this and give fiiU measure to a consultative, 
cooperative and collaborative approach to the federal-state-tribal relations involved. The 
Attorneys General have addressed these issues in their previous letters and reiterate them here. 
Further, the States of Alaska, Kansas, Michigan, South Dakota, Rhode Island and Connecticut 
have submitted separate comments over the past two years; those comments should be revisited 
in this review. 
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We urge you to adopt the recommended amendments and other changes that we have suggested 
and circulate a new draft for the states and other interested parties to review. As part of this 
review process, we also suggest a more intense consultation with the states' Attorneys General in 
meetings or sessions where the issues can be fully developed. 



Sincerely, 



6uAli 




Attorney General Bill Pryor 
Attorney General of Alabama 



Attorney General Bruce Botelho 
Attorney General of Alaska 



^f 



Attrfpey General Janet Napolitano 
Attorney General of Arizona 



N-ii^ ool 



^^^^ 



Attorney General Ken Salazar 
Attorney General of Colorado 




Attorney General Richard Blumenthal 
Attorney General of Connecticut 



^l£ 



Attorney General Alan Lance 
Attorney General of Idaho 




Attorney General Robert A. Butterworth 
Attorney General of Florida 




Attorney General Stephen Carter 
Attorney General of Indiana 



Mi/9-ifo/g^ 



Attorney General Carla J, Stovall 
Attorney General of Kansas 



Attorney General Richara P. leyoub 
Attorney General of Louisiana 




Attorney ^JeneraTJennifer Granholm 
Attorney General of Michigan 
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Attorney General Mike Moore 
Attorney General of Mississippi 
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Attorney General Jeremiah W. Nixon 
Attorney General of Missouri 



Attorney General Frankie Sue Del Papa 
Attorney General of Nevada 



9^g-f— t 



Attorney General John Farmer, Jr. 
Attorney General of New Jersey 




Attorney General Patricia Madrid 
Attorney General of New Mexico 



m 



Attomey General Wayne Stenehjem 
Attorney General of North Dakota 



Attorney General Betty D, Montgomery 
Attomey General of Ohio 



^-^^d»uU*<^ 



Attomey General Sheldon Whitehouse 
Attomey General of Rhode Island 



/f%L(^m^^ 



Attomey General Mark Bamett 
Attomey General of South Dakota' 




Attomey General Mark Shurtleff 
Attomey General of Utah 




Attomey General William H. Sorrell 
Attomey General of Vemiont 



dduau 



Attomey General Clyistine O. Gregoire 
Attomey General of Washington 
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Tn.T r.»««S^^^™^^» ALASKA 99950-0340 
TELEPHONE NO. (907) 542-2230 FAX NO. (907) 542-3006 

The Honorable Gale A. Norton, Secretary of Interior June 1 5, 200 1 

ATTN: Teny Virden 
MS 45I3-MIB 
1 849 C Street, NW 
Washington. D.C. 20240 

RE: Comments on Final Regulations on Acquisition of Title to Land in Trust 

Dear Secretary Norton: 

authori^, and ensure ba^ic fairness to all pard Jin connS wiS S ^X^oI^^:T^ITa 
Ip^tlT "" '"'"^'^ '^^^ ^^^^^^o. of appropriate factors and a t^SX^L^nr^usIS 

The Department has given the issue of land into trust and further delay would be unikir and uuAvarranted 
The process of rey,s,tmg the trust land acquisition regulations has been ongoS^ for y™ The 

to Tn^r tS;' ^' !? T'^r* '•"*" ^ '*^' governments, share an interest in sSS| the pr^s come 
to an end. There needs to be certainty regarding the procedures and standards for taldng land^So ^x 
The final rule provides a fair process that wUl facilitate informed and timely deSZknl ^^T; 
meaningful standards. It is time for the Department to move forward and i the S rSle^&r 

As Secretary of Interior, yoti have a trust responsibility to Indian tribes and we bdieve th»f i^ 
Departmen of Intenor has an obligation to fiirther that relationship by remf^linl^ob^lL to ^b^ setf 
govermnent and self-determination. Moving forward with the final reflations 4u &X tl^t obj^tlv^" 

We urge you to make the final regulations on trust land acquisitions effective as soon as oossible Th,nk 
you for your consideration of this matter of great importTe to us, and to India^Ss n^SwIde. 



Sincerely, 




Audrey L, Escoffon 
Vice President 
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fTS^"^ ^ ^^ iand into mwt in Alaska as proposed by the Babbitt-era 

Wc ask that you amfcnd the pending regulations to imove the ban or 
rooratonum on ^plications to take land into trust in Alaska, In the 
alternative, we ask that you let ihe pending regulations die and promptly 
propose a new amendment to the cuirent regulations that would expressly 
atiBnn that apphcations to take land into trust in Alaska shall be handled in 
the same manner that are appUcaiion^ ihroughow the rest of America, 

I have attached ibis letter my previous coinmenrs provided for the 
record on November 12, 1999. Any consideration given my comments of 
today and of 1999 is very much appreciated. 

Sincerely, 

Edward K. Thomas 
President 
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p. O. Box 62, Old Harbor, Alaska 99643 
Phone: (907] ^86-2215 Fox: (907) 286-2277 



The Honorable Gale A. Norton, 

attn: Terry Vlrden 

MS4513-MIB 

1 849 C Street, NW 

Washington, DC 20240 



of Interior' 



RE: Comments on Final H^ulationK on Acquisition of Tme to LaiMt irt Trust 

I 

; ■ 1 . 

Dear Secretary^ Norton: 

I write on behalf of lA ^f^ e tyj^yiwi^s^ to ii(?e you to make effective the final 
regulations regarding Indian trust land acquisitions; as ptiblished In the Federal Register on 

January 16, 2001. ; 

I 

The regulations: should be made effective because they ajdvance three fundamental 
principles: Firs^ the regulations cany out the purposes Of the Indian Reorganlzatipn Act aryi 
recognize the critical role that land restoration must p!ay| in the fostering tribal self- 
sufficiency. Second, the final regulations implement clear standards for taking lands into 
trust whidi provide guidance to the Department in the eixercise of its authority, and ensure 
basic fairness to all parties in connection with the trust application pfXKess. Thrrd^ the final 
regulatfons facilitate fair consideration of appropriate fadtors and a tjmdy decision on trust 
land applications. 

The issue of land into trust has been given full and faircjonsideration by the Department and 
further dday would be unfair and ur^wananted. The process of revisiting the trust land 
acquisition regutations has been ongoing for years. The! Department as well as the tribes, 
states ^x\d local goverr^ments^ share an interest in seeingjthe process come to an end. There 
needs to be certainty regarding the procedures and standards for taking land into trust The 
final rule provides a ^tr process that wi(i Jadiftate infonjied and timely decisionmaking 
under meaningful standards. It is time for the Department to move forward and make the 
final rule efifealve* 

As Secretary of Interior, you have a trust responsibility ti> Indian tribes, and we beHeve that 
the Department of Interior has an obligation to further that relationship by removing 
obstacles to tribal self-government and self-detemntnatidn. Moving forward v^th the final 
leguJarrons w/ji further that objealve. 

We urge you tp make the final regulations on tmst landj acquisitions effective as soon as 
possible. Thahk you for your consideration of this mattjer of great importance to us, and to 
Indian tribes ntation>Ande. 



Sincerely- 




^ 
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CENTRAL COUNCIL 

tlinqit an6 haida inOian tRises of alaska 

ANDREW R HOPE BUILDING 

320 West Willoughby Avenue • Suite 300 

Juneau, Alaska 99801-9983 



June 15,2001 



The Honorable Gale Norton 

Secretary 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 



Terry Virden, Director 

Office of Trust Responsibilities 

MS4513-MIB 

1849 C Street, N.W. 

Washington, D.C. 20240 



RE: Comments on Final Rule Regarding Acquisition of Title to Land in Trust, 25 CFR 
Part 151, Vol. 66 Federal Register No. 10, pp. 3452-3466 (January 16, 2001) 

Dear Secretary Norton and Mr. Virden: 

On behalf of the Central Council of the Tlingit and Haida Indian Tribes of Alaska (hereinafter, 
the '^Central Council"). I respectfully request that you amend the ''Land-into-Trust" regulations 
that were proposed as final by former Secretary Babbitt on January 16, 2001, by removing 
restrictive language that would bar the acceptance of land into trust by the United States on 
behalf of Indian tribes in Alaska, In the alternative, we ask that you withdraw the pending rule 
and promptly propose and finalize a new amendment to the current regulations which would 
expressly affirm that applications to take land into trust in Alaska shall be handled in the same 
manner that are applications throughout the rest of America. 

When the Babbitt Administration first proposed this rule in 1999, the Central Council provided 
written comment opposing ail provisions of the proposed regulation that would treat Indian tribal 
land in Alaska on terms different than those which apply in the lower 48 states. Our comments 
were of no avail, the Babbitt Administration placed in its "final" regulations an unlawful and 
unfair ban on the taking into trust of tribal land in Alaska. 

I ask that you remove these offensive provisions for several reasons: 

1 . There is no legal foundation for treating tribes in Alaska any differently than tribes 
elsewhere on this important issue. 

2, The placement of land in trust status is very beneficial to tribes. It stabilizes tribal lands in 
mixed communities where the land-base is at risk of being lost to tax lien or other 
foreclosure proceedings. Most of these tribes do not have adequate financial resources to 
protect themselves and their lands without the help of the federal government. In many 
instances, the tribal use of land is of great value to the tribe and its members but that use 



may not generate economic value with which to pay realty taxes. 
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3. If these regulations are adopted and implemented, many tribes would have to re-apply and 
meet new and more burdensome criterion after waiting many years to have their proposals to 
take land into trust processed under current regulations. 

4, Alaska tribes have been promised time and again that once other issues have been addressed 
the BIA will revisit Alaska-specific language at a later date. That later date never comes, 
new issues perpetually arise and elbow aside our consideration. The Babbitt 'Tmal" 
regulations would shamelessly put Alaska out in the cold again. 

The national question is a political one; whether it is more advantageous to accept the Babbitt- 
era proposal and extend the unlawful, unfair decades-long deferral of the tribal land management 
interests and needs of Alaska tribes" or to allow the proposed Babbitt regulations to die and 
restart the drafting process. The latter approach would allow the current regulations to continue 
in force until the Alaska specific language can be removed, thus equitably treating all tribes in 
America on the same terms. At a recent meeting on this issue in Washington, DC, BIA Deputy 
Commission Sharon Blackwell admitted under questioning that nothing was done by the Babbitt 
Administration nor during your tenure to begin the promised review of the Alaska tribal lands 
issue. 

Also, please be aware that there is tribal and individual trust land in Alaska outside of Annette 
Island. Besides the thousands of acres of Native Allotments held by the federal government for 
individuals and/or their families, there are two tracts of land owned by Indian Reorganization 
Act tribes in the Southeast Alaska region that are held in trust for those tribes by the United 
States, ihere is already Indian trust land in Alaska. It is unfair, and, we submit, violative of our 
due process and equal protection rights, for the United States to discriminate against tribal 
applications to take land into trust in Alaska as proposed by the Babbitt-era regulations. 

We ask that you amend the pending regulations to remove the ban or moratorium on applications 
to take land into trust in Alaska. In the alternative, we ask that you let the pending regulations 
die and promptly propose a new amendment to the current regulations which would expressly 
affirm that applications to take land into trust in Alaska shall be handled in the same manner that 
are applications throughout the rest of America. 

I have attached this letter my previous comments provided for the record on November 12, 1999. 
Any consideration given my comments of today and of 1999 is very much appreciated. 

Sincerely, 

Edward K. Thomas 
President 

er 12, 1999 Comments on Proposed Regulations 
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November 12. 1999 



Terry Virdcn 

Director 

Office of Trust Responsibilities 

Bureau of Indian Affaire MS-4513 MIB 

U.S. Department of the Interior 

1849 C Street. NW 

Washington, D.C. 20240 

Dear Mr. Virden: 



^.c 



O * 



i/« 




I am writing, as the President of the Central Council of Tlingit and Haida Indian Tribes of Alaska 
(the 'Tribe**)^ to convey the Tribe's comments on the proposed regulations published on 
April 12, 1999, in the FcJera//?e^i5r€r at pages 17574-588. 

The Tribe has been working closely with the Indian Land Recovery Task Force of the National 
Congress of American Indians (*Trask Force"), The suggestions drafted by the Task Force would 
vastly improve the Secretaiy*s proposed procedures. We urge you to give them careful 
consideration during the Department's review of the comments. In particular, we are 
appreciative of the stance the Task Force has taken against the proposed perpetuation of the ban 
on taking land into trust in Alaska. We do have specific comments, however, which we offer 
that distinguish our comments from those of the Task Force. 

As published, the proposed regulations would make some rather dramatic changes to the 
procedures by which the Secretary of the Interior takes land into trust for Indian tribes under the 
Indian Reorganization Act (25 U.S.C* 465) and other federal statutes* However, the proposed 
rcgulatioixs contain a very serious flaw - they propose at Section 15K3(c) to perpetuate the 
Department's self-imposed ban against taking any land into trust for the benefit of Indian tribes 
located within the State of Alaska* We believe the Department's self-imposed ban is unlawful, 
unfair, and a root cayxsA of our present great haidsiiip. We strongly object to the ban being 
continued irTany revision to the existing regulations. 
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The Fredericks Opinion and Ban Beth Lack Any Basis in Present^Day Law or Policy 

The Department's self-imposed ban emanates from an indefensible opinion fraught with legal 
infirmities that was issued in the late 1970s by Tom Fredericks, then Associate Solicitor for 
Indian Affairs. To put it charitably, the memorandum was mis-guided and fundamentally mis- 
read both the law and political realities. Both have long since changed. 

The Congress has, during this past decade* expanded upon and then ratified the clarification by 
then Assistant Secretary - Indian Affairs Ada Deer that village and regional tribes exist in the 
State of Alaska. Cf. 25 U.S.C. 1212 et seq. (the *Tlingit and Haida Status Qarification Act of 
1994", Title n of Pub. L. 103^54); 25 U.S.C. 479a et seq. (the ^Tederally Recognized Indian 
Tribe List Act of 1994**, Tide I of Pub. L, 103-454, and particularly, the findings of Congress in 
Section 103 thereof). 

More recently, in remarks he personally delivered to the national forum on subsistence convened 
by the Alaska Federation of Natives at the Smithsonian in Washington, D.C. in September, 1999, 
U,S. Senator Ted Stevens (R-AK) repeatedly referred to the practical reality tb^t tribes do exist in 
Alaska and do have a role to play as govcmmeuls in addressing the many challenges confronting 
American Indians and Alaska Natives in Alaska. His remarks indicate to me that the battle for 
acceptance of our existence as tribal governments has been largely concluded. The Interior 
Department, as our trustee, should be the first, not the last, to treat tribes in Alaska as 
governments and facilitate the rcacquisition and protection of some of the land we have lost. 

Even the highest court of the State of Alaska, which has traditionally been antagonistic toward 
any cxpressiotl of tribal government in Alaska, recently held that as a matter of Alaska State law 
tribal courts have concurrent jurisdiction over domestic affairs. Cf. Anita John v. John Baker, 
No. S.-8099 (Alaska Sept. 8, 1999), 

We note, as have others, that the April 12, 1999 notice of proposed rulemaking seeks guidance 
from the Alaska Governor's **Rural Governance Commission** on the question of whether the 
Secretary should remove the self-imposed regulatory ban on taking land into trust for tribes in 
Alaska. The June, 1999 final report of the State of Alaska's Rural Governance Commisttion 
could not be mone clear in its strong recotnmcndation to remove the regulatoty ban against isking 
lands into trust in Alaska. .The Commission bases its reconunendation on persuasive evidence 
that the lack of a land base serves to further impoverish tribal conununitics in Alaska and deny 
them access to an array of land-based federal economic development assistance and associated 
authorities. 



COPY 



AR00712 



Case 1 :06-cv-01 405-RWR Document 21 -1 7 Filed 02/08/2008 Page 1 4 of 44 



Terry Virdcn 
November 12, 1999 

Page 3 



The Commission's rationale is echoed in the Department's preamble comments published in the 
Notice of Proposed Rulemaking with regard to all Indian tribes who lack a reservation. 

Federal policy for many decades has viewed the existence of a 
tribal land base as integral to the cultural, political, and economic 
well-being of a tribe. For example, most federal programs for 
Indians axe in one way or another tied to the tribal land base. 
Because of the overwhelming im^portance of the tribal land base, 
and because the new regulations make it less burdensome for tribes 
to take land into trust on (as opposed to off-) reservation, we are 
proposing in these regulations an alternative mechanism by which 
rcscrvation-lesfi tribes may benefit from the on-reservation 
acquisition provisions to create a homeland. 

Federal Register, at p. 17578. With one exception, all tribes in Alaska lack reservations. We 
ask that the Secretary apply his own argument, set out above, and remove the Secretary* s self- 
imposed ban against taking land into trust in Alaska, 

For the foregoing reasons, combined with the 1998 Venetie decision by the United States 
Supreme Court, we believe that much of the debate of the past two decades regarding the 
existence and role of tribal governments in Alaska essentially has been resolved. The reality is 
that there is growing, albeit grudging, recognition by all interests that tribes do exist in Alaska 
and do exercise governmental responsibilities over land and people. The Department should not 
subvert this evolving policy by reviving the legally flawed ban against taking land into trust in 
Alaska. 

A Tribal Trust Land Base ts Essential to Our Surviyiil 

There is another factual reality that is not reflected in the proposed regulations and which argues 
against continuing the ban on taking land into trust in Alaska* There arc already a few tracts of 
tribal trust land in Alaska outside of the island of Metlakatla. And there are a fair number of 
parcels in Alaska now held on behalf of individual Indians and Natives by the United States in a 
restricted status. These tracts exist, making it all the more unfair for the United States to propose 
to tribes in Alaska that they be barred from adding any more land to their meager trust land base 
while proposing to tribes outside Alaska that they may add land to their holdings. 
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Without a modest laod base, the tribal governments of our people are consigned to 
impoverislimcnt airt dependency. It is essential that we have our trustee, our advocate, stand 
with us on this issue and declare that there is no reason to treat Indian tribes in Alaska any 
different than Indiaa tribes in the Lower 48 States arc treated for purposes of coasideraaon of fee 
to trust land appliosiions. 

The regulations as jRjposed will do absolutely nothing to funher our efforts toward self- 
determination and adf-sufficiency. We need to recover our tribal lands in limited but targeted 
ways in order to taioc ad vantage of various Federal programs, resources, and advantages that 
accrue to die unique Federal-Tribal relationship. 

Land is central to onr Native way of life. Our tribal people cannot subsist without land. Our 
tribal governments cannot properly govern without land. Kept landless, our tribal economies are 
forever crippled and our tribal services are forever dependent upon grants funds that are fickle 
and undermine scltwifficiency. Unless the Secretary removes the ban against accepting uibal 
land into trust in Alaska, we will be forever damned to the hcU of welfarism. 

The current regulations, and the proposed regulations, completely and inequitably bar the tribal 
governments of American Indians and Alaska Natives in Alaskii from participating in one of the 
single most basic a^jccts of tribal government - owning, managingi and exercising jurisdiction 
over land held in tmst for the Tribe by the United States. This discriminatory approach is an 
outrage. 

The Tribal Lani Acquisition Area Language Should Be Revised to Fit Southeast Alaska 

We have additiouid concern regarding the proposed language on 'Tribal Land Acquisition 
Areas'* or *TLAAs"^ The Tribe* s goal is to have the revised regulations permit an 
acknowledgement!^ the Department that the Tribe^s TLAA is the *ncrritorial area*' of Southeast 
Alaska, the region in which the Tribe has traditionally provided primary SCTvices to its members. 
As you may know, tbe Tribe has provided governmental and program service activities to its 
members in this tcpon and beyond since time immemorial. The Tribe has utilized funds from 
the Bunwu of Ihdim Affairs (the **BIA") to provide services throughout this region since flie 
1960s when it first leceived funds from the BIA under contracts pursuant to the Buy Indian Act, 
Since 1975, the Tribe has received additional funds finom BIA to serve this entire region under 
TiUes till, and IV of P.L 93-638, in 1993, theTribe negotiated for the complete assumption of 
all BIA services for ibe entire region of Southeast Alaska. This assumption included closure of 
the BIA*s Southeast Agency Office entire operations. As a practical matter* tribal governments 
now stand in the shoes of the BIA throughout Southeast Alaska, The Department has treated the 
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entire region of Southeast Alaska as the service delivery anea. As described in detail below, the 
entire region of Southeast Alaska is ihc former "icscrvauon" of our Tribe and of other village- 
based tribes within our region. 

We ask that the Department revise its draft regulations to conform them to the reality that 
Southeast Alaska is the ^territorial area" of our Tribe and the other village-based tribes within 
our region. Denoting Southeast Alaska as our **fonner reservation" or "territorial area" for the 
purposes of these regulations is an essential step in our effort to regain land that we have lost and 
to restore it to a protected status that will prevent it from being lost again. likewise, declaring 
Southeast Alaska as our **former reservation" or 'territorial aica" for the purposes of these 
reguladons is the only way that our Tribes can effectively self-govern in key areas, such as 
domestic relations, a responsibility that the State of Alaska's highest state court rxiccntly 
confirmed is within the jurisdiction of tribal courts in Alaska. Cf. Anita John v. John Baker, 
No. S-8099 (Alaska Sept. 8. 1999). 

The Department's revisions to the regulations should acknowledge that the Tribe exercises 
concurrent jurisdiction over lands held m trust for the Tribe by the United States, over lands it 
owns in fee and, of course, over members of our Tribe. Within the defined •^territorial area" of 
Southeast Alaska, the Department should clarify in revisions to the draft regulations that the 
Tribe may seek trust status for lands the Tribe acquires without off-teservation conccms and 
without concerns about whether the consent of another Tribe is nceded. 

The opportunity to seek trust status for land within the **tcrritorial area" of Southeast Alaska 
should be conditioned on the special considerations applicable to Southeast Alaska under the 
Tribe's constitution and under the 1994 re-acknowledgenacnt statute that protect against 
duplication of services and require concurrent Jurisdiction with other tribes within the same 
territorial area. Central Council TUngit and Haida Indian Tribes is, by definition, a regional tribe. 
Within its region are other» village-based. Indian tribes. A virtually identical situation exists in 
at least one odicr region within Alaska (ix,, Arctic Slope), Comparable situations exist in 
Oklahoma (e.g., Cherokee Nation and the Delaware Tribe of Indians)^ Minnesota (e.g.. 
Miimesota Chippewa Tribe and the Mille Lacs Band of Ojibwc). and in other parts of Indian 
Country (e*g„ California, Washington)^ where regional or federated Indian tribes are recognized 
by the United States and co-exist in a territorial service delivery with other Indian tribes whose 
members sometimes arc dually-enrolled in both. In Southeast Alaska, we have resolved the 
issues of duplicate services and concurrent jurisdiction that Arise firpm dual-enroUnuait and 
overlapping jurisdiction. In each instance. Central Council TTingit and Haida has agreed as a 
matter of constitutional and statutory obligation to give precedent to a village-based tribe and act 
only where and when the village-based tribe has chosen not to. 
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Some other adjustments should be made to the TLAA provision as proposed in the April 12, 
1999 notice of proposed rulemaking. Wc urge the Department to remove what we consider as 
curious the proposed ten-year limitation on acquisition of land in an approved TLAA thai is set 
forth in the proposed Section 151,17. We would chafe at such a time restriction, especially when 
it is not applied to other Indian tribes on reservations. We lequest that once a TLAA is 
established, that it be considered, once and for all, the TLAA for the affected tribe, Indian tribes 
are no longer migrating. Our Tribe never did. Southeast Alaska has been our homeland from 
time immemorial. Try as we might, we cannot imagine what is the policy reason behind this 
proposal and ask that it be removed. 

Similarly » we question the practical workability of the rcqukements set out in the proposed 
Section 15 L 1 8 which seem geared more to the consideration of a specific parcel of land than an 
entire TLAA. Wc believe the information requested in Section 151.18 should be reserved for the 
time when a specific parcel is applied for, rather than when the TLAA is appUed for. Otbctwise, 
to require land selections to be made at the time a TLAA is applied for is lo skew the private 
sector market and cause to inflate the value of parcels subject to future acquisition interests of the 
Tribe. 

We are also concerned about the proposed consent requirement provisions set forth in Section 
15 1 . IS. As proposed, these requirements would allow the •'host" tribe to veto any trust 
acquisiUons for the tribe for whom the TLAA is cstabUshed in the first place. Such a scheme 
would be simply unworkable in our region. We have in place a very effective mechanism which 
requires our Tribe to defer to any other village-based tribe in our legion, but pemiits our 
sovereign Tribe the freedom to act^ without first having the approval of any other soveieign tribe 
in our region* when and where those other sovereign tribes arc not acting. Wc adopted this 
practice many years ago because the proposed approach of obtainmg consent before acting 
caused a paralysis, given the number of uibes in our region and their relative small size and 
remoteness. Our region is quite large. Thereisplentyof room for each of the tribes in our 
region to do what they need to do without stumbling upon each other. But it has proven to be 
wholly impracticable to obtain the consent of each tribe in our region before acting. We have 
found that our policy of deferring to, but being able to act in default where there is no competing 
proposal from any of our neighboring tribes, is an effective way of exercising our sovereign 
powers while respecting the sovereign powers of our neighboring tribes. We urge you to amend 
the proposed regulations dealing with the evaluation of applications to place land in trust by a 
tribe within a multi-tribal TLAA to not apply the consent requirement upon a regional tribe like 
Central Council Tlingit and Haida where its land application is not in competition with the land 
application of another village-based tribe. 
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Withdraw the Fredericks Opinion and Remove the Discriminatory Ban Against Alaska Tribes 

In the preamble to the April 12, 1999 proposed rule, the Department invites comment on the 
continuing validity of a 1978 legal opinion issued by a fomier Associate Solicitor for Indian 
Affairs, Tom Fredericks CTTrust Land for the Natives of Vcnctic and Arctic Village/ September 
15, 1978) (the Fredericks opinion"). The Department's invitation notes that the Fredericks 
opinion is under review because it conflicts in part with a more recent and more authoritative 
interpretation of the Alaska Native Qaims Settlement Act of 1971. 43 U.S.C. § 1601 etseq. 
("ANCSA*') by the United States Supreme Court {Alaska v. Venetie, 522 U.S, 520 (1998)). 

We have reviewed the Fredericks opinion closely. Its conclusions have been over-run by the 
passage of time, decades of legislative and administrative policy, and the case law* We believe 
the Fredericks opinion is now thoroughly discredited. Accordingly, the Fredericks opinion 
should be either withdrawn or ignored and the regulatory ban against the taking of land into trust 
in Alaska abandoned. 

The Fredericks opinion rests upon an erroneous conclusion, not supported by the law or 
legislative history, that ANCSA repealed ihe Secretary* s authority to take land into tmst in 
Alaska. The Secretary *s authority arises from the Indian Reorganization Act riRA"), 25 U-S*C. 
§ 465, This authority is not affected m any way by the provisions of ANCSA. To conclude 
otherwise is to conclude that the Secretary's authority under the IRA to take land into trust 
likewise does not extend to the many other Indian tribes who lack prcscut-<iay reservations in 
Oklahoma, California and other Indian communities outside of Alaska* Such an interpretation 
as to reservation-less tribes outside of Alaska would and should be dismissed as preposterous. It 
is just as preposterous that the Fredericks opinion interpretation is not dismissed out-K>f-hand 
with respect to reservation-les« tribes within Alaska in 1999. 

In enacting the 1971 ANCSA and the 1976 Federal Land Policy and Management Act, the 
Congress certainly could have amended 25 U^S.C. 473a to repeal the application of the 
Secretary's authority to take land into trust in Alaska under 25 U.S.C 465. But the Congress did 
not. In 1988. the Congress even went so far as to further amend 25 U.S.C, 465. without 
addressing or altering its application to Alaska pursuant to 25 U,S,C 473a. Wc cannot sec how 
any credit can be given to the conclusion reached in the 1978 Fredericks opinion that because the 
Congress in 1 976 repealed the authority of the Secretary to establish reservations in Alaska 
pursuant to 25 U.S.C. 496, that somehow that action^ by implication, repealed the authority of the 
Secretary to take land into trust in Alaska pursuant to 25 U*S»C* 473a. The courts have long-held 
that repeals, by implication^ arc strongly disfavored. Section 473a stands untouched by the 1971 
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and 1976 Acts of Congress. The Department's regulations should reflect that authority and 
remove the self-imposed ban against taking land into trust in Alaska. 

The 1978 Fredericks opinion also appears to presume that the act of taking land into trust 
pursuant to 25 U.S.C. 465 and 25 U.S.C. 473a would also automatically result in the 
establishment of a reservation under 25 U.S.C. 496. They are distinct processes with separate 
.statutory authorities. Quite simply, the acceptance of land in trust status does not establish a 
reservation upon such land. In fact, it is not widely known that the Department now holds land 
in trust or restricted status for both tribes and individuals in Alaska in addition to what it holds on 
the Armette Island Reserve for the Metlakatla Indian Conununity. Throughout the rest of 
Southeast Alaska the Department holds trust lands for several tribes, lands that formerly were 
cannery sites and maintained theur trust land status untouched by the enactment of ANCS A. 
There are also numerous other parcels of land held in trust or restrictive status under the Native 
Allotment Act and Native Townsite Acts. Each of these tribal and individual parcels are trust or 
restricted land without being considered a reservation. The Secretary's lawful exercise of 
authority to take additional Alaska lands uito trust pursuant to 25 U.S.C. 465 and 25 U.S.C. 473a 
would not result in the creation of reservation lands within a state where no such reservations 
currently exist. 

The Venetie opinion focused on the question of whether the Village of VeneUe's former 
reservation lands, now held in fee not trust or other restricted status, met the test for Indian 
country under 15 U.S.C. 1 151(b). Obviously, the Supreme Court held that such lands do not 
meet the test for Indian country. The Court did not address, however, the question of whether the 
Secretary has authority under the IRA to place lands into trust m Alaska. Thus, tfic legal 
foundation for the Secretary's authority to take land into trust in Alaska remains intact. 

Moreover, in 1994 the Congress expressly added the following subsection to 2i U.S.C. 476. 
which plainly prohibits the Department from promulgating any regulation otf making any 
determination that would treat different tribes differently in the way proposed in the April 12, 
1999 draft regulations: 

Departments or agencies of the United States shall not promulgate 
any regulation or make any decision or determination pursuant to 
the Act of June 18, 1934 (25 U.S.C. 461 etseq., 48 Stat. 984) as 
amended, or any other Act of Congress, with respect to a federally 
recognized Indian tribe that classifies, enhances, or diminishes the 
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privileges and immumtics available to the Indian tribe relative to 
other federally recognized tribes by virtue of their status as Indian 
tribes. 

25 U.S.C, 476(f), This 1994 statute, on its face, should be sufficient authority for the Department 
to rescind the 1978 Fredericks opinion as having been ovenomed as a matter of express statutory 
law. This 1994 statute, on its face, plainly would prohibit the Department fixim maintaining the 
regulatory ban against taking land into trust in Alaska, To maintain the ban is to flout the 
statutory authority and render the regulations patently vulnerable to challenge for being in 
violation of the law. 

The proposed regulation is illegally restrictive both with respect to its arbitrary bar against taking 
lands into trust in Alaska, and with respect to the burden that it imposes upon tribes that lack 
reservation status. We most strenuously urge the Department to remove the ban against taking 
land into trust in Alaska and instead treat tribes in Alaska as all other tribes without reservations 
are treated for purposes of the acceptance and consideration of applications to place land into 
trust pursuant to 25 U,S.C. 465. , We also urge the Department to remove the extra burdens it 
proposes to impose upon tribes without reservations* 

The Tribe appreciates having this opportuxUty to comment on the proposed regulations. We arc 
likewise grateful that the Dcpaitment has extended the time period to enable tribal govcmTnents 
to more fully analyze the proposed rules. 

Sincerely^ 

Edward K. Thomas 
President 

cc; Philip Bako'-Shenk, Esq* 
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Terry Virden To: Kayla Danks/DC/BIA/DOI@BlA 

06/15/2001 01:45 „ , . ^^' ^. , ^ , ,. 

pi^ Subject: Final Regulations 

LJ Return receipt 




Forwarded by Terry Virden/DC/BtA/DOl on 06/15/01 01:40 PM - 

"Linda Williams" To: <TerryVirden@bia.gov> 

<igapihp@ptialaska.n cc: 

et> Subject; Final Regulations 

06/14/01 07:14 PM 
n Return receipt 



Organized Village of Saxman 

Saxman I.R.A. Council 

Route 2 Box 2 - Saxman Ketchikan, AK 99901 

Phone (907) 247-2502 / FAX (907) 247-2504 

email: igapihp@ptialaska.net 



The Honorable Gale A. Norton, Secretary of Interior 

Attn: Terry Virden 

MS4513-MIB 

1849 C Street, NW 

Washington, DC 20240 



RE: Comments on Final Regulations on Acquisition of Title to Land in Trust 



Dear Secretary Norton: 
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I write on behalf of Saxman LR.A. Council to urge you to make effective the final regulations 
regarding Indian trust land acquisitions, as published in the Federal Register on January 16, 
2001. 



The regulations should be made effective because they advance three fundamental principles. 



> First, the regulations carry out the purposes of the Indian Reorganization Act and 
recognize the critical role that land restoration must play in the fostering tribal 
self-sufficiency. 



> Second, the final regulations implement clear standards for taking lands into trust, 
which provide guidance to the Department in the exercise of its authority, and ensure 
basic fairness to all parties in connection with the trust application process. 



> Third, the final regulations facilitate fair consideration of appropriate factors and a 
timely decision on trust land applications. 



The issue of land into trust has been given full and fair consideration by the Department and 
further delay would be unfair and unwarranted. The process of revisiting the trust land 
acquisition regulations has been ongoing for years. The Department, as well as the tribes, states 
and local governments, shares an interest in seeing the process cone to an end. There needs to be 
certainty regarding the procedures and standards for taking land into trust. The final rule 
provides a fair process that will facilitate informed and timely decision making under meaningful 
standards. It is time for the Department to move forward and make the final rule effective. 



As Secretary of Interior, you have a trust responsibility to Indian tribes, and we believe that the 
Department of Interior has an obligation to further that relationship by removing obstacles to 
tribal self-government and self-determination. Moving forward with the final regulations will 
further that objective 
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We urge you to make the final regulations on trust land acquisitions effective as soon as 
possible. Thank you for your consideration of this matter of great importance to us, and to 
Indian tribes nationwide. 



Sincerely, 



Joe Williams II, 
President 
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pi^. Subject: Final Regulations 

L] Return receipt 

Forwarded by Terry Virden/DC/BIA/DOl on 06/15/01 01:40 PM 

"Saxman IRA" To: <terryvirden@bia.gov> 

<saxman@eagle,ptial cc: 

aska.net> Subject: Final Regulations 

06/14/01 07:18 PM 
Ll Return receipt 

The Honorable Gale A. Norton, Secretary of Interior 
Attn: Terry Virden 
MS4513-MIB 
1849 C Street, NW 
Washington, DC 20240 

RE: Comments on Final Regulations on Acquisition of Title to Land in Trust 
Dear Secretary Norton: 

I write on behalf of Saxman I.R.A. Council to urge you to make effective the final regulations regarding 
Indian trust land acquisitions, as published in the Federal Register on January 16, 2001 

The regulations should be made effective because they advance three fundamental principles. 

> First, the regulations carry out the purposes of the Indian Reorganization Act and 
recognize the critical role that land restoration must play in the fostering tribal self-sufficiency. 

> Second, the final regulations implement clear standards for taking lands into tnjst. 
which provide guidance to the Department in the exercise of its authority, and ensure basic 
fairness to all parties in connection with the trust application process. 

> Third, the final regulations facilitate fair consideration of appropriate factors and a 
timely decision on trust land applications. 

The issue of land into trust has been given full and fair consideration by the Department and further delay 
would be unfair and unwarranted. The process of revisiting the trust land acquisition regulations has 
been ongoing for years. The Department, as well as the tribes, states and local governments, shares an 
interest in seeing the process cone to an end. There needs to be certainty regarding the procedures and 
standards for takmg fand Into trust The final rule provides a fair process that will facilitate informed and 
timely decision making under meaningful standards. It is time for the Department to move forward and 
make the final rule effective. 
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As Secretary of Interior, you have a trust responsibility to Indian tribes, and we believe that the 
Department of Interior has an obligation to further that relationship by removing obstacles to tribal 
self-government and self-determination. Moving forward with the final regulations will further that 
objective 

We urge you to make the final regulations on trust land acquisitions effective as soon as possible. Thank 
you for your consideration of this matter of great importance to us, and to Indian tribes nationwide. 

Sincerely, 

Joe Williams II, President 
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SAXMAN I.R.A. COUNCIL 

Route 2 Box 2 - Saxman Ketchikan, AK 99901 

Phone (907) 247-2502 / FAX (907) 247-2504 

email: isapthp@ptialaska.net 

The Honorable Gale A. Norton, Secretary of Interior 

Attn: Teny Virden 
MS 45i3-MIB 
1 849 C Street, NW 
Washington, DC 20240 

RE: Comments on Final Regulations on Acquisition of Title to Land in Trust 

Dear Secretary Norton; 

I write on behalf of Saxman LR.A. Council to urge you to make effective the final regulations regarding Indian 
trust land acquisitions, as published in the Federal Register on January 16, 2001 . 

The regulations should be made effective because they advance three fundamental principles. 

> First, the regulations carry out the purposes of the Indian Reorganization Act and recognize the critical role 
that land restoration must play in the fostering tnT>aI self-sufficiency. 

> Second, the final regulations implement clear standards for taking lands into trust, which provide guidance 
to the Department in the exercise of its authority, and ensure basic feimess to all parties in connection with 
the trust application process. 

> Third, the final regulations fecilitate fair consideration of appropriate fectors and a timely decision on trust 
land applications. 

The issue of land mto trust has been given full and fair consideration by the Department and fiirther delay would 
be unfair and unwarranted. The process of revisiting the trust land acquisition regulations has been ongoing for 
years The Department, as wcU as the tribes, states and local governments, shares an interest in seeing the process 
cone to an end There needs to be certainty regarding the procedures and standards for taking land into trust. The 
final rule provides a feir process that will facilitate informed and timely decision making under meaningful 
standards. It is time for the Department to move forward and nake the final rule effective. 

As Secretary of Interior, you have a trust responsibility to Indian tribes, and we believe that the Department of 
Interior has an obligation to fvjrther that relationship by removing obstacles to tribal self-government and selt- 
deterraination. Moving forward with the final regulations will fiirther that objective 

We urge you to make the final regulations on trust land acquisitions effective as soon as possible. Thank you for 
your consideration of tills matter of great importance to us, and to Indian tribes natfonwkle. 



Sincerely 
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Terry Virden 

06/16/2001 01:30 
PM 

n Return receipt 




To: Kayla Danks/DC/BIA/DOI@BIA 
cc: 
Subject: Comnnents on Final Rule Regarding Acquisition of Title to Land in 

Trust 25 CFR Part 151 



Forwarded by Terry Virden/DC/BlA/DOl on 06/16/01 01:24 PM 

"Jess Brown" To: <TerryVirden@bia.gov> 

<greatrex@ptialaska. cc: 

net> Subject: Comments on Final Rule Regarding Acquisition of Title to Land in 




06/15/01 07:45 PM 



Trust 25 CFR Part 151 



I I Return receipt 



Attached please find comments to the final rule regarding acquisition of Title to Lands in Trust 
from the Sitka Tribe of Alaska. 

Original to follow via U.S. Mall. PLease note this is being sent at 3:44 pm Alaska Standard 
Time, 



i ' 061501 Land into Trust Regulations comments.doc 

Forwarded by Terry Virden/DC/BlA/DOl on 06/16/01 01:24 PM 




Michael Minnis 
<mminnjs@5wbefrne 

t> 

06/15/01 08:42 PM 



D Return receipt 



To: Terry Virden <TerryVirden@bia,gov> 

cc: "John A. Barrett, Jr/ <rbarrett@potawatomi.org>, Rocky Barrett 
<rocky@potawatomi.org>, Linda Capps 
<icapps@POTAWATOMI.ORG>, Rhonda Butcher 
<RButcher@potawatomLorg>, Lisa Kraft <lkraft@potawatomi,org> 
Subject: 25 CFR Part 151, comment on proposed rule 



Consistent with 66 PR 19403, we have attached in PDF format comments on Acquisition of Title 
to Land in Trust. 

Michael Minnis 

Michael Minnis & Associates, P.C. 
100 N Broadway Ave Ste 3160 
Oklahoma City OK 73102-8816 
405 235-7685 (FAX 232-5460) 



Mm ' Michael Minnis. vcf 



• Comment on Final rute.pdf 
Forwarded by Terry Virden/DC/BtA/DOl on 06/16/01 01:24 PM 




Michael Minnis 

<mminnis@swbell,ne 

t> 

06/15/01 08:50 PM 



To: Terry Virden <TerryVirden@bia.gov> 
cc: 
Subject: Fw: 25 CFR Part 151, comment on proposed rule 
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Return receipt 



Michael Minnis 

Michael Minnis & Associates, P.C. 
100 N Broadway Ave Ste 3160 
Oklahoma City OK 73102-8816 
405 235-7685 (FAX 232-5460) 

Original Message 

From: Michael Minnis 

To: Terry Virden 

Cc: John A. Barrett. Jr. ; Rocky Barrett ; Linda Capps ; Rhonda Butcher ; Lisa 

Kraft 

Sent: Friday, June 15, 2001 7:42 PM 

Subject: 25 CFR Part 151, comment on proposed rule 

Consistent with 66 FR 19403, we have attached in PDF format comments on Acquisition of Title 
to Land in Trust. 

Michael Minnis 

Michael Minnis & Associates, P.C. 
100 N Broadway Ave Ste 3160 
Oklahoma City OK 73102-8816 
405 235-7685 (FAX 232-5460) 



Comment on Final rule.pdf 
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June 15, 2001 
VIA U.S. MAIL and Electronic Mail 

The Honorable Gale Norton 

Secretary 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

Terry Virden, Director 
Office of Trust Responsibilities 
MS 4513-MIB 
1849 C Street, N.W. 
Washington, D.C, 20240 

Re: Comments on Final Rule Regarding Acquisition of Title to Land In Trust, 
25 CFR Part 151 

Dear Secretary Norton and Mr. Virden, 

On behalf of the Sitka Tribe of Alaska, I respectfully request that the proposed final rule 
regarding Acquisition of Title to Land in Trust be amended to allow the United States to 
accept land in trust for Indian Tribes in Alaska. The Department must allow Alaska 
Tribes to participate in the trust land process to the same extent as other Tribes now, as 
there is no valid distinction between Tribal governments organized under the Indian 
Reorganization Act in Alaska versus Tribal governments organized under the Indian 
Reorganization Act in the lower 48. Further, there is no reason for the Department to 
wait three years to ''consider the legal and policy issues involved in determining 
whether the Department ought to remove the prohibition on taking Alaska lands into 
trust," as suggested in the preamble to the Final Rule. Alaska Tribes organized under 
the Indian Reorganization Act of 1934 should be given the opportunity to get lands 
placed into trust now. 

No legal basis for disallowing Tribes in Alaska to get land placed into trust exists. As 
federally recognized Tribal governments organized under the Reorganization Act of 
1934, tribal governments in Alaska should not be treated differently than Tribal 
governments in the lower 48. As noted in the preamble to the final rule. Congress 
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expressly extended section 5 of the IRA (giving the Secretary the authority to take 
bidian land into trust) to Alaska in 1936, When Congress was repealing other statutes 
affecting Indian status in Alaska five years after the Alaska Native Claims Settlement 
Act was passed/ Congress did not repeals this legislation. Thus as IRA organized Tribal 
governments. Tribal governments in Alaska shall be allowed to place land into trust just 
like other IRA organized Tribal governments. 

Just because ''the position of the Department has long been. . . that Alaska Native lands 
ought not be taken into trust/' does not mean that this policy should continue. The 
Department has already conducted the necessary research to determine that the former 
justifications for such a policy are invalid. Thus, I respectfully request that the 
Department remove the current language prohibiting title to land in Alaska being 
accepted into trust. 



Sincerely, 



Lawrence Widmark 
Sitka Tribe of Alaska 
Tribal Chairman 
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VIA U.S. MAIL and Electronic Mail 

The Honorable Gale Norton 

Secretary 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

Terry Virden, Director 
Office of Trust Responsibilities 
MS 4513-MIB 
1849 C Street, N.W. 
Washington, D.C. 20240 






JUN Z 5' 2001 



Tar •.-■■:- ■■ 



"iES 



Re: Comments on Final Rule Regarding Acquisition of Title to Land In Trust, 
25 CFR Part 151 



Dear Secretary Norton and Mr. Virden, 

On behalf of the Sitka Tribe of Alaska, I respectfully request that the proposed final rule 
regarding Acquisition of Title to Land in Trust be amended to allow the United States to 
accept land in trust for Alaska Tribes. The Department must allow Alaska Tribes to 
participate in the trust land process to the same extent as other Tribes now, as there is 
no valid distinction between Tribal goverrunents organized under the Indian 
Reorganization Act in Alaska versus Tribal governments organized under the Indian 
Reorganization Act in the lower 48. Further, there is no reason for the Department to 
wait three years to "consider the legal and policy issues involved in determiiung 
whether the Department ought to remove the prohibition on taking Alaska lands into 
trust," as suggested in the preamble to the Final Rule. Alaska Tribes organized under 
the Indian Reorganization Act of 1934 should be given the opportunity to get lands 
placed into trust now. 

No legal basis for disallowing Tribes in Alaska to get land placed into trust exists. As 
federally recognized Tribal goverrunents organized under the Reorganization Act of 
1934, tribal governments in Alaska should not be treated differently than Tribal 
governments in the lower 48. As noted in the preamble to the final rule. Congress 
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expressly extended section 5 of the IRA (giving the Secretary the authority to take 
Indian land into trust) to Alaska in 1936, When Congress was repealing other statutes 
affecting Indian status in Alaska five years after the Alaska Native Claims Settlement 
Act was passed. Congress did not repeals this legislation. Thus as IRA organized Tribal 
governments. Tribal governments in Alaska shall be allowed to place land into trust just 
like other IRA organized Tribal governments. 

Just because "the position of the Department has long been. .. that Alaska Native lands 
ought not be taken into trust," does not mean that this policy should continue. The 
Department has already conducted the necessary research to determine that the former 
justifications for such a policy are invalid. Thus, I respectfully request that the 
Department remove ti\e current language prohibiting title to land in Alaska being 
accepted into trust. 



Sincerely, 

rehce Widmark 
litka Tribe of Alaska 
Tribal Chairman 
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l>Q5 



MS '»3>3 An*» 

Washington, DC 2024C 

U)€ar bacnelary NOTtOn: 

r^HLi1*ll*JMk ;«rM)xJinA fn^ioi^ tru>t land arqu«itTicns as poiaiJsKcd in thc^ Pcdcral R«e><t»r on 
January 16^2001. 

Th^ repifcoitons should be nn^oe «ffectSv« b«c«u» ihoy advuica three fuhdamenftii 
pnncVi«>. FJrsr, tJiv r©f w»af*on* c*/jr cirf lh« pujip<>aes of the Md^ofi ft«3rsani^<t<or> Aet arwi 

t»rffiri*T,r^ Wortd, th* fmal r*igulAt:of»s Jmolftrwnt cUar stencUFt*^ for takinijL lands Into 




fand appficatioris. 



I ha issud pf jand Into tnj« has bttn giv^ fuli and iilir consideration by ihe Oep«rtxn*nt and 

furtli^r ij»la*y wK^wld b« «f ifMi, ^iid Urtw»rr»nr»d. TK* f roc«wi of r^isl^f^^ th« trust land 
aoquU^on r4$ul«tions na* bei»f\ on«oinf for ytart- The DepAitrwnt, as w«ll ^ Thfr tribes 
ifaiies and »oca/ apv^mments^ ^h»re *n mterMt m s«tf ris the pfoceas com« lo an end There 
tit-wji H/ i>e certainty .ofsur^tn^ th« pfoc^uira and 3iand«if«» for niHin|f la^d tmo wuai- Tnc 

final ruU provides a teir process rhai wi(i facititaic infoij'jwl dod timely dtt±i\iMmiaKi^s 
final rule effective. 

A? 5*K;r«i4ry of I'ltw^kJr, you h<iv« a u--:sl respori*a9n.ty to Ivtdiftr :rite», aM We beJievw xhtt 
ti^c Dop«rtm«>^t o4 ImtoWci- has art ^Uiiffatiwi tc ^t.itK»r that r*ljiTiftn<Kin t^ rt^movinff 

rcrutat»oii5 will ru ithcr tfKrt o&jcctrve. 

We yrge yoc TO make the final reguUliurii uft Uun UmJ «ii:^ui^iLiotfS eflecttvr as 5O0n a$ 
poMifalc. Th*nk you for yotir consideration of this uim^ of gTBatimpoftaixM k>*u:»; cwui^io" 

indian if*>e5T\«fonw)d», 
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JUN 1 5 ZOOl 
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The HoAorabJB Ca1» A, Norton^ S«cr9tary t^f */it*ridr 

Washington, DC 2024C 

Dear i>ecreMfy Noffoo: 

I writi* cr p«*T4if of A^yiC^/^^ j^ (fYP^^. tu ui^* you » moVx cffccUve th« find 

January 16^ 2001. 

The ^c5u*oti<^na ^houtd be rr.vi^c «ff»Ctiv» b^cau^O th^ advvico ^hr«Q fundam«riujf 

v»,ff:, ;^,,* y <rtrond, th*^ f^nal regulations TmaUrrwrrt de«r 5t«nd^*x^^ fAr trtkin* (sAdr. Iftttt 

trust which provide gtitdance to the Departmenl in the »x«rcisc o/ its authority, and «niure 

laDd applicotfor^s. 

! ne ISSU6 or una into rrtisi nas been «»ven fuij 41^0 f«u cyrwUecuuon Uy ihc D«p*»un*(a aiiU 

f^iftVier Oeliiy wqu W be v*tif*»w ^ncl ut^w*rr&rK»cl. TU# ^r^^^^p 19^ r^vJfiVr^j th« trust I<%nd 

aoqulcitinn rogtiUf tnn^ h?i\ hA*n rsngaintf fdf yft«r< Th^ D*par!m«nt, a« we/I as the trlfaias. 
cUtoc and locaJ g^vamm^rttt, »hM^ »»\ ifUflratt in «4*in^ th* pmrf^^c rnpn^ tn an ^nA fhpre 
ti4.-vO> Iv tf<r cfc*tAint)r ie;s<t*^'^« ^i^^ p»^ceduns5 «nd a<an<i*»As for toi&tn^ land »nto wuct, Tho 
fjn^l rul^ pmw\AB% ^ te/r process thzt wW f»cj/;t«ie frifyrj^wj «fiti tnfWiy tiecfiiudnujikms 

final rule effective. 

As Swjreury of l^tenwr^ you hdvu 4 licsl i^c*poo*ib*i!ity to lndi*r tribej, And we beli^v^ iKat 

vve urge you to m?ike tf\e fmai reguUliuciv un Uu:*; Ui^ du^ui^iiioirt effective ai 5oon as 
possible. Thank you fix your con^jderttioft of this matter of g^eat importance vo us^ ajitj-lu- 




a6-»*-ei 12=27 aecEiviD from :9»76se] 629 
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N^Uonoi 






NCAI News 



■^'■^ *■■■■ 



"it*:v-*» ^f l-and to truc^ k^y tr*'-i-:-r^f*****, (^r'd»Vi i'"'*^ ^£. ^'v •^•^ frort»'^»^i*«| ll^^t ii»*» t^*r*;*'4»'*^*r'*t 

Uu>l may b« uf^AiiUuig a Wciei wiiliji|^ t.«ii^p«i(n on this T»Me* ^oi the SecrtttUfy of Intvtior^ 
rt>t; vvfwinv; of comments li a !<CY »ncH«ator of public ana tribal *ntcr«tst w^ t*i*«. iop«c. It Jx 
very- important thct th« Sccre^iry icnows th^t h«r poHcy on taktng land intotru*t |$ one of xhe 

most critical ts^e^ today for Indian Nations, 

A^ backgrQund/ n#w rtgulatlera or* acc|uUition of land in trust w^^e pubHfih*d bv the 

^^^pc^rtm<^nt ^4 l^tM^t^r An Jiinuiary 1^, 2001 (66 P*H P*©. ^-4^7^. On April 1l>, MO-lV th« 

^hoiilH hit amftnf1#^ »n whola or in na«t Af wJthdjawn in whnl^ or in nafL^ (fig Fpd. Reg, 
1 Q^Oa;, NCAI recently pa&9od a rccotutton at ^Sc K4ay 13 16 Midyear Session supporting 
tt}f* np.w rej uJatJon5 and vrtmn tnd ntcfetxkt^' to make th« reffw*arians cit^<atve. bccretary 
o»w ►r*,**-^*. j«*:*:^^ ♦^ •u* j*^**^:a0 *A0. j-^Jajk^ ;^ ^. .i^*:.^^] ^*:*«i^ i^^«i4«r iwj;«^ l-p^J 
^oltcr^. Secrete fV N^orton Kfc^ indicaT«d tH*t sho ^*-*H not b« r»wi**A/;rtg any pr^\/'t/huK 
commcntj aubiMitt-od, but will rctf 3o;ciy on the co^^'^«'^t■ «v*bmmed by jun« 1 £. niC^^^i 
urges all IndUn Nations to aubmit Iheir own comments og if^ls mmt L-ritk-Hl poticY "^ttfrr- 

Thft Land Kflrovftrv I Axk Korcn «rnntflv hrtliw/#K tha? th^ mo<frnmrv**l*rr^ urtfumiinr^ tm 
tnfcin^ land into tni^r minf- irom th^ hi^nr;«M of ^^tyti tos^ And pa^ for land mrnv^ry thut ?irA 

v*«i<lC* to «a«n tri*:^^, TK«re^or«^ w« woi*M Mf^^;^g|y «nCOitrt^^A MM^h trib« tO *ubfn*t 
f^mm^ACf cIfim Hkcucc lie p:trti^ul4P r^nd !#%•« hlctrfcry and np«*rl fnr |-jnH r«tf=ovary. MowQv^r, 
i*ncc time fi short wc havu a'^ci ?iffjir:hnd A droft (ctfcf. Wc v/oufd tsit^^fwt that fetters mfty 

tofmination or othar k«y ptriads, and how that l05^ o* land aflected the welfara, culture and 

Ofr»«« <*,'Trort tf.«Bpvnftr^tfi4(*» 
Mail £top ^5T3 MfS 

1849 C Street, NW 
Washington, uc UQ24Q 
FAX; 202 2t9-1255 

or le-mall to: Tiiny y_irdjBr i(0b' A.tfv^v 

For rturre inlomxMloi^ pleac* contact NCAt at 202-46^77^7. 
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Tanana Tribal Council 

PM. Ihxl30 
lahana, Alaska 99777 

Ph: (907) 366-7160 

Fax: (907) 366-7195 



June 14, 2001 

Terry Vi>den.Direclor 
Office orTnist Responsibilities 
Mail Stop 451 3-MIO 
1 849 C Street, N W 
Washington, D.C. 20240 



Itotr Mr. VJrden, 

Rncloscd is the following comments on the Land lo Thist Regulations from the T-nima Tribal Council. 

The Tanaiw Tribal a,uncit is a federsily recognized tribe from Alaska witli a membership roll of over 
KOOO members. Over 138,000 acres of land surrounding our village is cn^^tX^v^SZZt^cL 
^ n^ * r™r "^f ""' 'T^- "^'^ '""^ '* ''«" in fee simpfu title for the co^ratiXSm 

ZT f. w**T ''J'^' '"'"'«* corpomtion. they have added oJer one-hundred SSc^ToTlS 
Z^^Tli t 2? "**"* "' ^'^'^ ^* ""* *""*' shareholders >vho have no ZS^H^l>^^s^ 
hn vc -shardm dcrs vAio are not oven <h3m our ffihal area. Our tribe has held moetin^^Si U^e 
corporatio., . o^rtna Umited to discuss fte possibility of transferring land toZSfto beheld in s««„e 
r 5^^7^-^^f™P«^« of having this ability to hold lands in fr„st >««ld be for proJLion JS, 
h^ss, due o the atohly o sell shares, or to protect against any iy^ of «ens. 71,0 triSaS^^SSil 
p.ec« of land in the village and had soit a letter to then Assislalrt BlA Sec Kevin G<^^l^\^c 
requesting him to put this land into trust TTio one particular piece we were vj^intmsLHSnTl?^" ^ 
tr«st .«. the Mission iand. Several yearaago the R5SUrciS.TetZ:,rsSrJt ^^^^^^ 

sts:?;yr^'"*'''^"'^*^"'*^-'^^^ 

Tlic Nttiive people of Alaska has always been treated differcnUy. Wc would like in he ir^^^ ti,^ * 
way as other h,dian people aaoss the Untied States in reg^^i" ..^^Zi I:?^!,!^^!^ trS ' 

We ask (hat caieful consideration be given to the tribes in Alaska and lh«t by allowing the Secr^arv of 
STya. '"'' ''"'* ""'" ** ' ""^'^ '* "^^ ^'^'^ offandTtCJa^Tc^Iie. 



Sincerely, 




M. Robert<t 
feculive Direcior 
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P.O. Box 77130 

Tanana, Alaska 99777 

(907) 366-7170 phone 

(907) 366-7195 facsimile 



Tq 

Fax# 



Uo£) 






D«pt; 

' ' ■ •—' — * ^^ 



Page* Including cov«r sh««t: 



n Urgent n Par Review D Pleue Comment D Pteasw Reply D Plvase Racyct< 



• Commentfl; 



C^l^ ..fC. A^v V 



(^ 



fxrvy\ /K a^-^^j <kir-r 



J^,4^^^^J^ 7 -/) 7' hL^u^ T CxU^y uJdlJi^ur^^. ^ 



THIS FAX WAS SENT TO YOU BY: 



n 



Julie M. Roberts 
Executive Director 



Membership Services Otr 



Kathleen Peters-Zuray 
Environmenlal Bp^MtBi 



Caria K. Bonney 
Health Director 



Gerald D. Nichoiia 
Realty Director 



□ 



Herbie Edwin 



Jennifer R, Johnson 
Admrnistrative Assistant 

Stephanie Swenson-Nicholia 
Accountant / Bookkeeper 



Michael L Andon 
Hoosing Director 



PLEASE ADVISE IF YOU DO NOT RECEIVE ALL LEGIBLE COPIES 
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AN INDIAN REORGANIZATION ACT VILLAGE 
UNDER ACT OF CONGRESS JUNE IS, 1935 

37 Chilkat Ave. 

PO Box 210 

Klukwan, AK 99827 

(907) 767-5505 fax: (907) 767-5518 

E-mail: klukwan@wytbear.coin 

The Honorable Gale Norton, Secretary 
US Department of Interior 
1 849 C Street, NW 
Washington, DC 20240 
June 15,2001 

Terry Virdon, Director 

Office of Trust Responsibilities 

MS4513-MIB 

1849 C Street, NW 

Washington, DC 20240 

RE: Comments on Final Rule Regarding Acquisition of Title to Land in Trust, 25 CFR 
Part 151, Vol. 66 Federal Register No. 10, pp. 3452-466 (January 16, 2001) 

Dear Secretary Norton and Mr. Virden, 

On behalf of the Chilkat Indian Village of Klukwan, Alaska, I respectfully request that 
you amend the Land Into Trust regulations that were proposed as final by former 
Secretary Babbitt on January 16, 2001, by removing restrictive language that would bar 
the acceptance of land into trust by the United States on behalf of Indian Tribes in 
Alaska. In the alternative, we ask that you withdraw the pending rule and promptly 
propose and finalize a new amendment to the current regulations which would expressly 
affirm that applications to take land into trust in Alaska shall be handled in the same 
manner that are applications throughout the rest of America. 

Thank you. 



Sincerely, 




/^/u^^'^^'-'^^^ 



^ohn Brower 
Tribal Administrator 



^ % 
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Terry Virden To: Kayla Danks/DC/BIA/DOI@BiA 

06/08/2001 04:26 ^ ,. ^^' 

p^ Subject: 

U Return receipt 

" Forwarded by Terry Virden/DC/BIA/DOl on 06/08/01 04:21 PM 

"Heather To: <TerryVirden@bia.gov> 

Kendall-Miller" cc: 

<kendall@narf.org> Subject: 

06/08/01 03:43 PM 
n Return receipt 




Terry: attached are comments to the trust land rule. Thank you, Heather Kendall Miller 
- comments4Norton.wpd 
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Federal Register /VpL 66, No, 156 /Monday, August 13, 2001 /Rules and Regulations 






and informatipnal impacts of this action 
on small businesses. . 

This action imposes no additional .;., 
reporting or recordkeeping requirements 
on either small or large Washington-. / 
Oregon ficesh pnme handlers. As with , 
all Federal marketing order programs, . . 
reports and forms are periodically , 

reviewed to reduce information 
^-requiremests^ and -dup&ation by- ■ 
industry and public sector agencies. ^ 

The Department has not identified 
any relevant Federal rules that 
duplicate, overlap, or conflict with this 

rule;'- ■■' ■' .' " ; "- '■ ■ : ;-. : ^--.r^:^:; 

A small bustdess guide bnGOinpl)ihg 
vnth fruit, vegetable, and specialty crop 
marketing agreements and orders may \- 
be viewed at; http://www.anLs.usda.gdv/ 
fv/moab.html. Any questions abbUf the "; 
compliance guide should be sent to Jay 
Guerber at the previously mentioned '^- 
address in to FOR FURTHER INFORMATION 
CONTACT section. ' -f' : ::. ^: ::■:■ 

After cohsideratioii of all relevant ; 
material presented^ i^oludirig the' ; t : 
informatibn and recpm ^ ' 

submitted ;hy th6 Comniittee and Other ^^^ 
available m^^ h|reTty fouiitf 

that this rule, & H^reins&CT set fbrth,^^" 
wiB leiid 1o effecdi^te 
policy of die Act. „j ' ^ 

l^suaut to 5 tJ.S.C/ 553^iiis al^p ' V 
found and determined upon goQd cause 
that it is iigpra^^cabl^, un^ 
ihd cdntra^^ tp tf^i^^ ^ 

give preliminaty^M to putting 5 

this rule iiita pffecti and that goad caiise t 
exists for not ppstppmng the effecUvp ' " ^ 
date of this rideluitii 30 days ^fter ^ : 
puhhcation in tfie Fedefai Register"^ 
because: (1) the 20dl^p6^fecff^p- ' 
period b^an 6^ ApnIl/?pO^ 
marketing qrdej fequifes that ther fate:bf ' 
assi&ssmont for each fiscaTperipd apply 
to all assessable fresh^pniries hantiled ' ' 
during such fiscal peirioiJ; -(2) the aBtion ^ 
decreases the assessment irate f pi: all ' ; 
assessable fresh priiaes beginning with 
the 20dl^2002 fiscal penddrfs) ; - 
handlers are aware of this action .which 
was udaiiimously recommended by the 
Committee at a public ine^ting and i^ 
sirailar to othbr assessment rate actiprLS 
issued in past years; and (4) iMs hiietim 
final rule provides a 6b-day coiniQent 
perrod, and all conunents timely ? ' ' ' ' 
received will be considered prior to ': 
finalization of tliis"rule/ - ' ; ^ 



42415 



PART 924«rRESH PRUNES GROWN 
IN DESIGNATED COUNTIES IN 
WASHINGTON AND UMATILLA 
COUNTY, OREGON 

1 . The authority citatioil for, 7 CFR 
part 924 conttaues tp read as follows: 

Authority: 7 U.S.C. 601-674. ~T 



2. Section 924.236 is revised to read^ j 
asidHowsy ' ^ ^~ " -,,^.:-^ 

§924.236 Assessment rate. ; 

On and after April 1, 2001, an 
assessment rate of $1.00 per ton is 
established for the Washingtoh^Oregon 
Fresh Prune Marketing Conimittee. ? 

Dated: August 7, 2001. - . . _/ . 

Kenneth C. Oaytoiii 

Acting Administrator, Agricultural Marketing. 
Service, ■_-: , . ^^.. . r ^- - r :'-.■:. ^ y , 

[FRDoa 01^20187 Filed 8^10-01; 8:45^ ? 

BILUNG CODE 341 0-02-P '' ^ ". 



DEPARTMENT OF THE INTERIOR 
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Acquisition of Titie to Land In Trust;^ 
Delay of Effective Date i^ , - 7 >; 

agency: Bureau of Mdian Afi^s." ' 

ACTION: Delay of effective date qf final 
rule. . '.'''..' ' ". ' ' '^v'-;- ^ ■ ■; '■ 



List of Subjects in 7 CFR Part 924 , 

' Marketing agreements. Plums; Prunes/ 
Reporting and recordkeeping 
reqiiirem^ents. 

For the reasons set forth in the : ; ; , v 
preamhle, 7 CFR part 924 is amended as; 
follows: . -,,, .., -:■ V ; ' ' 



SUMMARY: This action temporarily" ; ; 
delays for ^P days the effebti ve'date of ^ 
thejuletitled "Acquisition of. Title to 
land in Trust,'* * that we published in ihe 
Federal Register on January 16, 2 001. ■ 
We have extended the effective date of 
fhis rtde by similar action on Apririis/ ^^ 
2001:; - " : =J ' ■'] 

dates: The effectiy^MfiOe of th^ '^ '- ^^^ ■ - 
: Acquisition to Title to X^'diaTruk ^ ; 
mle, amending 25 CFR Part 151 > "" 
published in the Federal Register oh 
Januaiy 16, 20pl (6p FR 3452), delayed 
hy a rule published Febriiary 5, 2001 (66 
FR 8899), corrected by rules ptiblisTaed' 
February 20, 2001 (66 FR ioSlSj and 
June 13, 2001 (66 FR 31976), delayed by 
a rule pubhshed April 16; 2001 (66 pR " 
19403], is further delayed from August . 
13, 2001, to Novehiber 10, 20qiV ^ 
ADDRESSES: Submit any coixespqndence 
of concern or clarificatioh regarding die 
delay of the effective date of this rule ioV 
Terry Virden; Director^ Office of Trust 
Responsibilities, MS 4513 1^^1849 C 
Street, NW, Washington^ DC 2024a . 
FOR FURTHER INFORMATION CONTACT; V ; 

Terry Virden, Director, Office of Trust /^ 
Responsibilities, f^S 4513 MIB, 1849 C 
Street, NW, Washington, DC 20240; ; 
telephone 202/208-58 3l! 



SUPPLEMENTARY INFORMATJON: Tliis 
action temporarily delays for 90 days 
the effective date of the rule entitied 
"Acquisition of Title to Land in Trust," 
published in the Federal Register on 
January 16, 2001, at 66 FR 3452, and . 
which has had a prior extension of 
effective date published in the Federal 
Register on April 16, 2001 . This 

document novrextends^B effective r " 
date of the final rule from August 13, . 
2001, to November 10, 2001, in order to 
continue to review comments that were 
received from the prior extension. The 
rule and received coniments iare being 
evaluated at this time to deterrtdne 
whether to amend the final rule in 
whole or in part. Given the imininence ' 
of the effective date of the final rule, 
seeking prior public comment on this 
temporary delay woxild have been 
impractical, as well as contrary to the. ^ 
public interest in the orderly , , , \ 
promulgation and ihiplementation of ^ \ 
regulations. 

The Departnient is publishing a 
Notice of Proposed Withdrawal in this ! 
issue of the Federal Register that will 
seek comments on whether this rule .^ri 
should be withdrawn and a new V* -■ 
proposed rule promulgated Wbich better 
addresses the public's continued 
concern with the procedures set put in , . 
25 CFR Part 15i: 

" Dated: August 8, 2001, - ■ ^' 
Neai A. McCaieb, - 

Assistant Secretaiy^Indian Affairs, : -.^'; 

{FRDoc. 01-2025B.Fned 8-10-01r8:45ami^ - 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40CFRPart52 \ . 

[PA-^137a; FRU--7033-7] 

Approval and Promulgation of Air 
Quality Implernehtation Plans; 
Pennsylvania J VOC RACT 
Delermlnatloris for Two Individual 
Sources In the PJttsburgh-Beaver 
Valley Area 

AGENCYi Environmental Protection 
Agency (EPA). 

ACTION: Direct final rule. 



summary: EPA is taking direct final 
action to approve revisions- tp the 
Comraonvirealth of Pennsylvania's State 
hnplementatiou Plan (SIP). The . 
revisions were submitted by the 
Pennsylvania Department of . 
Environmental Protection (PADEPj to 
establish and require reasonably , ^ 

available control technology (PACT) fojr 
two major sources of volatile organic . 
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compounds (VOC). These sources are " 
located in tiie Pittsburgh-Beaver Valley 
ozone nonattaixmient area (the 
Pittsburgh area). EPA is approving these 
revisions to establish RACT 
requirements in the SIP in accordance 
with the Clean Air Act (CAA). ' ^ 
DATES: This rule is effective on , 
^Segtember 27, 2001 withoiitfurther 
notice, unTess EPAreceives adverse' ^" 
written conunent by September 12, 
2001. If EPA receives such comments, it 
will publish a timely withdrawal of the- 
direct final riile in the Federal Register 
and inform the public that the rule will 
not take effect. / , "' "' 

ADDRESSES: Written coniments should 
be mailed to David L, Arnold, Chief, Air' 
Quality Planning & Information Services 
Branch, Air Protection Division, 
Mailcode 3AP2i, U:S;iEnvir6mnental ■ 
Protection Agency, Region III, 1^50 :f 
Arch Street, Philadelphia, Pemisylyahia 
19103, Cojpies of the docuniehts reley^^ 
to this action are available for public- 
inspection diiring normal busin^^s 
hours at the Aur Protection Divisi^h;^^ : 
U.S. Envirbnmeiital Prqtectibn A|ency , ^ 
Region m, 1650 Arch Street, ' /^S ': : ■ 
Philadelphia, Peim5)dvaj4a 191p3;:the ; 
Air arid Radiation Docket aid ' ' ^ /!; V VJ 
Information Center, TJ.S. Enyironmental 
Protection Agency, 401 M Sti:eet/SW.; :; 
Washington, DC 20460; Alleghehy 
County Health Department, Bureau of ^ 
Environmental Quality, Division of Air ^ 
Quality, 301 39th Street, Pittsbingh, - 
Pennsylvania 15201 and the y ; 

Pennsylvania Departmerit pf^_ .- : .^ ,.^ 
Environmental Protection, Bureau ^^ 
Quality Contrbl,P.p/Box 8468, 400 
Market Street, Harrishurg, Pehiisylyania ^ 

17105. "■■' ■■■ ^ ■■■ - '''" ' ^": ■ - - ' .,-;-^^^"--^;J 

FOR FURTHER INFORMATION CONTACT! Rose 
Quinto at (215) 814-2182 or Pauline / y^' 
Devose at (215) 814-2186, the 5PA\ :, ^. 
Region HI address above or by e-mail at 
quintoSQse%epa,gov or ^ , ^ ;, ^ ^ r , . ;, 
devose.paulme@epd,gov. Please note v 
that while questions may be posed yiaf:; 
telephone and e-mail, formal edmments 
must be submitted, in writing ,^ as ,^ 
indicated in the ADDRESSES section of r 
this document, 
SUPPLEMENTARY INFORMATION: 

I. Background" - 

Pursuant to sections 182(b]{2) and 
182(f) of the Clean Air Act (CAA), the 
Commonwealth of Pennsylvania (the 

Commonwealth :or Pennsylvania) is- 
required to establish and implement . 
RACT for all major VOC and NOx ^ 
sources. The major source size is 
determined by its location, the 
classification of that area and whether it 
is located in the ozone transport region 
(OTR). Under sectionl84 of the CAA, : 



RACT as specified in sections I82(b}(2j 
and 182(f)] applies throughout tiie OTR. ' 
The entire Commonwealth is located - 
within the OTR. Therefore, RACT is 
applicable statewide in Pennsylvania. 
State implementation plan revisions 

imposing reasonably available control 
technology (RACT) for three classes of 
VOC sources are required under section 
18 2 0)(2}-The- eategor-ies- arB : ■ - ^ ..-/ ■- 

(1) All sources covered by a Control 
Technique Guideline, (GTG) document . ^ 
issued between November 15, 1990 and 
the date of attaininent; ; . v , 

(2) All sources covered by a CTG; - . , 
issued prior to November 15, 1990; anci 

(3) All major noh-CTG sources ! The 
regulations imposing RACT for these 
non-CTG major sources were to be * ; : 
submitted to EPA as SIP revisions by 
November 15, 1992 and compliance 
required by May of 1995 . ^ 

The Pennsylvania SIP already . , : : 
includes approved RACT regulations forj 
all sources and source categories 
covered by the CTGs. On Eebniaiy 4,, 3 v 
1994, PADEP subnutted a revision to its 
SIP to require major sources of NOx and: 
additional major sources of VOC ' 
emissions (not covered by a CTG) to ; ^^^ 
implement RACT. The February 4, 1994 
subnnttal was amended on May 3, "1994 ; 

Ao correct and clarify certain v : ; 

presumptive NQx^RACT requirements. _ 
In the Pittsburgh area, a major source pf 
VOC is defined as one having the ': V ' 
potential to emit 50 tons per year (tpy) . 
or more, and a major soiu'ce of NOx is 
defined as one having, the potential Jo '^^ 
emit 100 tpy or more, Pennsylvania's -^ 
RACT regulations require sburces.ln the 
Pittsburgh area, that have llie potential^, 
to emit 50 tpy or more of VpC and _. -y 
sources which have the potential to emit 
100 tpy or more of NOx comply with 
RACT by May .3 1,,;! 995. "Hie regulations ^ 
contain technology-based or ppe^atipnal 
''presmnptive RACT emission ,; ; ■ 
limitations" for certain' major NOx 
sources; For other raaj or NOx sources, 
and all major non-CTG VOC sources 
(not otherwise already subject to RACT- 
under the Pennsylvania SIP), the 
regulations contain a ''generic'* RACT . 
provision. A generic RACT regidatibri is 
one that does not, itself, specifically ^ 
define RACT for a source or source 
categories but instead allows for case-, 
by-case RACT determinations. The ^ 
generic provisions of Pennsylvania's 

"fegulations allow for fVffiEP to make 
case-by case RACT determinations that 
are then to be submitted to EPA as 
revisions to the Pennsylvaida SIP. 
On March 23, 199B EPA granted 
conditional lumted approval to the 
Commonwealth's generic VOC and NOx 
RACT regulations (63 FR 1 3789). In that 
action, EPA stated that the conditions of 



its approval would be satisfied once the 
Coromonwealth either (1) certifies that it 
has submitted case-by-case RACT 
proposals for all sources subject to the - 
RACT requirements currentiy known to 
PADEP; or (2) demonstrate that the 
emissions from any remaining subject 
sources represent a de minimis level of 
emissions as defined in the March 23, 

-1998^^nlo makin g^Qn April^22^999, 

PADEP made the required submittal to 
EPA certifyiag that it had met the terms 
and conditions imposed by EPA in its 
March 23, 1998 conditional limited 
approval of its VOC and NOx RACT 
regulations by submitting 485 case-hy- 
case VOC/ NOx RACT determinations as 
SIP revisions and making the , , 
demonstration described a^ condition 2, 
above. EPA determined that 
Pennsylvania's April 22, 1999 submittal 
satisfied the conditions imposed in its ; 
conditional limited approval published ,. 
on March 23, 19^8. OnMay 3, 2001 (66. 
FR 22123), EPAjpublished.a rulemaking 
action removing the, conditional' status, ^ 
of its approval of the Cominonwealth's , 
generic VOC and Npx l^CT regiila^^ 
on a statewide basis.^ The regulation , 

' currently retains its limiteci approval 
status. Once EPA has approved the case- 
by-case RACT determinations subinitted 
by PADEP to satisfy the conditional 
approval for subject sources located ia 
Allegheny, Annstrbng, Beaver, Butler, 
Fayette, Washington, and Westmoreland 
Counties; the limited approval pf 
Pennsylvania's generic VOC and NOx 
RACT regulations shall convert to a full " 
approval for the Pittsburgh area.' ; , L, 

It must be noted that the ; 

Commonwealth has adopted and is . . 
implem^entiag additional "pjDst RACT / 
reqturements" to reduce seasonal NOx 
^ emissions in the foriri of a NOx cap and 
trade regulation, 2 5 Pa Code Chapters 
121andl23, based up on a model nile 
developed by the States in the OTR. 
That rule's compliance d^teis May 
1999 That jegulation was approved as 
SIP revision on June 6, 2000 {65 FR 
35842). Pennsylvania has also adopted ^ 
regulations to satisfy Phase I of the NQx : 
SIP call and submitted those regulations 
to EPA for SIP approval. Pennsylvania's 
SIP revision to address the requiremeiits 
of the NOx SIP Call Phase I consists of : ,, 
the adoption of Chapter 145-^Interstate .. 
Pollution Transport Reduction and , 
amendments to Chapter 123— -Standards 
for Contaminants: On May 29, 2001 (66 
FR 29064), EPA proposed approval of . 
the Commonwealth's NOx SIP caE rule 
SIP submittal. EPA, expects tp pubUsh 
the final rulemaking in the Federal 
Register in the near future. Federal . 
approval of a case-by-case RACT - -- 
determination for a major source of NOx 



AR00743 



